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ORAL JUDGMENT

1. The court has received further sworn statements and submissions this morning, and had

the benefit of argument from counsel.

2. Even though this is an appeal from a sentence imposed following a plea of guilty, we
have decided that the appeal should be allowed, the conviction and the sentence set aside
and the matter remitted to the Supreme Court for retrial. We do so conscious that it is
only in exceptional circumstances that a conviction appeal will be allowed after a guilty
plea. It must be shown that a miscarriage of justice will result if the conviction is not
overturned. A failure by a lawyer to act on advice from a defendant disclosing an arguable

defence can constitute such a miscarriage.

3. Two matters have led us to this conclusion. The first is the concession made by the
respondent in submissions filed this morning. The respondent has identified facts which

on the appellant’s instructions should have been put to the trial judge in the presentation




of her case by her lawyer, but were not. As those instructions were not conveyed to the
trial judge, the respondent supports the appellant’s submissions that the appeal should be

allowed, and a retrial ordered.

The second matter, upon which we place most reliance is our satisfaction that the
appellant’s lawyer in the Supreme Court was guilty of serious material omissions in the
presentation of the appellant’s case. He concedes that he did not bring to the attention of
the trial judge his instruction that the appellant was not drunk at the time of the collision
which gave rise to the criminal charge against her, and did not make it sufficiently clear
to the judge that the appellant denied driving on the wrong side of the road. Further, the
lawyer made another serious omission when he did not take up on the appellant’s bebalf
an invitation from the trial judge that there should be a Newton hearing if the appellant
did not accept the prosecution allegation that she was drunk at the time of the accident.
The appellant’s lawyer unreasonably assumed that the prosecutor would arrange the
necessary witnesses for the Newton hearing. When the matter came on for sentence it
would have been quite obvious that these arrangements had not been made, yet the lawyer |
took no steps to further pursue a Newton hearing. Moreover when the lawyer realised
during the sentencing submissions that the prosecutor was not intending to inform the
judge that the appellant denied that she was drunk, he did not himself bring his

Instructions on that matter to the attention of the judge.

Whilst we are conscious that there is significant evidence from witnesses that the
appellant was drunk at the time of the accident, the issue which we are required to
consider is whether the appellant’s instructions to her lawyer were that she was not drunk.
There is corroboration for her assertion that she was denying drunkenness to be found in
the pre-sentence report. When interviewed by the probation officer she conveyed to him
that she disputed the allegation of drunkenness.

We consider that the omissions on the part of the appellant’s lawyer to clearly place her
instructions that she was not drunk before the court, and his failure to pursue a Newton
hearing when it became obvious that the prosecution was not intending to do so constitute
a serious professional error amounting to incompetence on the part of the lawyer. Our
system of justice is heavily dependent upon lawyers fulfilling their professional duties

by accurately and fully putting their clients’ instructions to the court. Where a serious




failure on the part of a lawyer to meet the professional standards expected of him is
detected, the court will consider whether that failure should be reported to the
Disciplinary Committee of the Law Council. In this case, we consider the matter should
be so reported, and the court will do so. The court will not direct that the Disciplinary
Committee take any particular action, but will simply draw to its attention that this a

matter which the court considers warrants its attention.

The appeal is allowed. The conviction and sentence recorded against the appellant are
quashed. The matter will be returned to the Supreme Court for trial. The trial should take
place as soon as convenient to the court and the parties. The appellant will be released |
on bail on conditions which have been ordered by the court.

DATED at Port Vila, this 27 day of April, 2018.

BY THE COURT

Hon. Vincent LUNABEK
Chief Justice.




